SECTION 40 OF THE CIVIL LIABILITY AND COURTS ACT, 2004

COURT CASES HEARD OTHERWISE THAN IN PUBLIC
Submissions on behalf of the Northside Community Law Centre

The in camera rule provides that only the parties, their legal representatives, the judge and court officials are entitled to be present in court when cases are being determined.

The purpose behind the in camera rule, as it applies to family law cases, is to protect the privacy of the parties in circumstances where details of a private and sensitive nature are being dealt with. However, as a consequence of the rule, the general public and those who access the family courts are often provided with no information concerning the procedure involved in such cases, the orders that can be made and the circumstances surrounding those orders. 

Often the most basic information required by the public, and those parties already involved in family proceedings is not known or being made available. The information required is often as simple as how court proceedings in family courts are conducted, what information is required by a court, who is permitted to attend and will the proceedings be in private.

The in camera rule in its present form presents the Northside Community Law Centre with several difficulties. Members of the public who attend at the Centre do so with a wide range of queries and difficulties, a significant number of which the family courts are called upon to deal with. The circumstances, which cause a person to contact our Centre, range from persons seeking general information about the court system as it applies to family proceedings, to those seeking legal representation in Judicial Separation or Divorce proceedings. In extreme cases persons seek advice from the Centre in cases where there are allegations of domestic violence, and court proceedings, and/or appearances in court, are either urgent or pending. Unfortunately these cases are not uncommon, and the resources of the Centre do not enable it to offer legal representation to all those persons who attend it. The Centre does refer cases through the civil legal aid system, which in itself presents difficulties particularly in delays in accessing services and the low threshold of the means test which bars those on low incomes from the scheme.

Because of the present situation regarding the in camera rule the Northside Community Law Centre is not able to give persons, particularly those who cannot be provided with legal representation, information concerning the large number of cases that are dealt with by the family courts. The public, by virtue of the in camera rule often know little or nothing about the family courts and the Northside Community Law Centre, is as a consequence of the in camera rule, limited in the information that it can provide, as there is as yet, no mechanism for reporting on the numerous family cases that come before the courts.  

PART 1

What classes of persons, in addition to barristers and solicitors, should be allowed to be present during court cases, which are held otherwise than in public, for the purpose of drawing up reports of those cases.

It is the view of the Northside Community Law Centre that the in camera rule in its present form should be less rigidly applied, provided that a number of concerns, that the Centre has, are addressed, primarily that the parties, and their families identities are protected. Any change in the in camera rule must provide this protection, while at the same time provide information concerning the operation of the family courts, and the orders made by those courts. This information must be accessible to the parties engaged in the proceedings and also to members of the general public.

These submissions will examine whether the following classes of person should be present in court during family proceedings.

a) Court Reporters 

The purpose of reporting family cases must be to inform the public of the court system as it applies to family cases, the orders that are often made in these proceedings and the circumstances relevant to those orders.

It is envisaged that a court reporter should be either a member of the legal profession, an employee of the courts service or someone appointed for the purposes of attending at family cases as a court reporter.

The court reporters function would be to attend at family cases and record the nature of the proceedings, the relief’s being sought by the parties, the orders made by the court and reasons given for same. Any information or evidence, which could identify the parties or their families, must be excluded from the report.  

b) The Media

Reports by the media represents the most obvious way in which the general public can be informed of matters relating to family proceedings. The potential difficulty with members of the media attending at these proceedings is the possibility that the emphasis of the reporting will focus on cases, which are contentious and deal with allegations of misbehaviour being made by one party as against the other. As a consequence there is a significant risk that reporting of these cases by the mainstream media will adopt a populist and sensationalist approach, where the privacy of the parties will be of secondary concern. There is also a greater risk that the identity of the parties to family proceedings will be exposed by a reporter in the mainstream media, this is because of the sheer volume of reporters from the many media outlets that could attend at these proceedings, as a consequence there is a greater risk that one reporter will fail to report on the proceedings in a manner that will protect the parties identity. 

The very presence of reporters from the mainstream media may also have an unsettling effect on the parties to the proceedings, particularly as certain cases may draw more interest than others, and therefore result in a large media presence in court.   

For these reasons the Northside Community Law Centre is opposed to the presence of mainstream media reporting of family proceedings.

c) Members of the Public

Members of the public should not be permitted to attend at family proceedings. Provision for their presence carries an obvious risk that members of the public will unwittingly or deliberately attend at proceedings where they know one or both parties. The entrance and exit from court of members of the public during family proceedings would also be unsettling and distressing to the parties concerned. It would not be possible for a presiding judge to issue the usual warnings about the sensitive nature of family proceedings and direct individuals not to discuss the proceedings outside of court, as members of the public are free to come and go from court as they please, and warnings and directions from the bench may have to be repeatedly made throughout the case. 

d) A McKenzie Friend

A McKenzie friend is someone who attends in court as a friend of either party, that person may give advice or take notes.

There is no provision in Irish law, which provides for the presence of a McKenzie friend, in either public or in camera proceedings.

The Northside Community Law Centre is supportive of any change, subject to certain conditions, in the in camera rule that would provide for the presence of McKenzie friends in family proceedings.

The conditions that should be satisfied are,

i) The identity of the parties and their families must be preserved. It is contended that this is best provided for by the presiding judge issuing a clear and unambiguous direction to the McKenzie friend (in the presence of the parties) that the proceedings are of a private and sensitive nature and must not be discussed with, or in the presence of any other person, who is not presently before the court.

ii) The party seeking to have a McKenzie friend present should seek the consent of the other party, and should take the following steps when seeking that consent. 

a) Notify the other party in advance of any court hearing of their intention to have a McKenzie friend present in court. Where possible notice should be in writing and not less than 7 days before the said hearing.

b) Notify the relevant court i.e. District, Circuit or High Court via the appropriate court office. The relevant court office should be provided with at least 7 days notice.

c) The presiding judge should retain a discretion on the matter. Where there is no agreement between the parties the presiding judge can hear submissions both for and against a McKenzie friend being present on the day the proceedings are listed for hearing.  

iii) The McKenzie friend’s role in the proceedings must be clearly defined and explained and should be restricted to the following,

a) Take notes during the course of the hearing.

b) Offer advice to the party that they are in attendance with.

c) Make discreet suggestions to the litigant.

It should be made clear that the McKenzie friend’s role does not extend to,

a) Conducting examination or cross-examination of witnesses. 

b) Making submissions (written or verbal) to the court.

c) Interrupting the proceedings.

iv) In circumstances where the parties are married the McKenzie friend should not be member of the parties immediate family. 

v) The McKenzie friend should be over 18 years of age.  

PART 2

Who should be supplied with copies of, or extracts from, court orders in cases heard otherwise than in public

It is envisaged that the following classes of person should, in appropriate circumstances, be supplied with a copy of, or extract from a court order of a family case. Extracts of, or copies of court orders should only be made available to the following classes of person in circumstances where the court is of the view that the interests of either or both parties, or in particular, welfare of any children of the parties is best served by doing so.

a) Medical profession

In particular, the parties, or their children’s General Practitioner. Where the children of the parties have been attending a psychologist, counsellor or psychiatrist. 

b) Schools

Copies of, or extracts of court orders should only be made available to certain persons who work in the school where the children of the parties attend. Namely the school principal, the year head of the child or children and/or the tutor assigned to the child or children. If the school provides a counselling service, the counsellor should also be informed. 

c) Passport Office

Where children are being provided with their own passport.

d) Garda Siochana

Where orders are made pursuant to the Domestic Violence Act, 1996. This is presently the case.
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