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On April 14th 2008, the Director of the Equality Tribunal, Ms Melanie Pine, published 5 Decisions of the Tribunal relating to employment equality just one of which was upheld. 

The successful case is reviewed below. This contains a useful review of the position in law when an employer seeks to dismiss a disabled employee on grounds of capability. The Northside Community Law Centre represented Lizette Uwimana.

DEC-E2008-009 An Employee -v- A Company. Ground/Issue: Disability. Award: €10,000
Ms Lizette Uwimana v TLC Centre

This dispute concerned a claim by Ms Lizette Uwimana that she was discriminated against in relation to a failure to provide reasonable accommodation in terms of section 16 (3) (a) of the Employment Equality Acts, 1998 – 2007 and suffered discriminatory dismissal in terms of section 6(2) of those Acts by the TLC Centre on the ground of disability and contrary to section 8 of those Acts.

The Complaint submitted that she started work with the respondent on 8 April 2005 as a Care Assistant. The work involved lifting patients every hour. On 14 May 2005 she went on sick leave with back pain. She went to her own doctor and Beaumont Hospital on 23 May 2005 and was diagnosed as having degenerative changes leading to arthritis of the back. She went back to work on 2 June 2005 but went on sick leave again on 5 June 2005. 

On 27 or 28 June 2005 the complainant, on her own initiative, went to her place of work and spoke to the Nursing Manager to discuss her future and she claimed was told that she had resigned as she could not be employed as a care assistant because of her back. The complainant asked if she could do any other work and she said that she was told that she would have to apply in the normal way by submitting her CV.

At paragraph 4.9 the Equality Tribunal stated : "My conclusion is that the respondent’s enquiry into the complainant’s capability was incomplete, firstly, in that they did not seek further medical evidence as to the complainant’s condition. Secondly, there was no consideration of appropriate measures that could be taken to make her fully competent in relation to the job of Care Assistant or whether the complainant could be found alternative work. Thus, there was no consideration as to what reasonable accommodation was needed to make the complainant fully competent and that, as the complainant was dismissed without such consideration, her dismissal resulted from her disability and therefore being discriminatory".  

The complainant was awarded €10,000 in compensation for the distress suffered as a result of the failure to provide reasonable accommodation and discriminatory dismissal. 

FULL REPORT

http://www.equalitytribunal.ie/index.asp?locID=139&docID=1755
(ref: Legal Island e-letter 15th April 2008)
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